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John,
As discussed, I set out below and attached some thoughts on the basis for the relationship between DETI and
Ofgem in relation to the RHI. This note comes with a bit of a health warning in that I am not aware of the full
background nor am I any expert on procurement issues – certainly if there are any issues arising which require
further consideration, I’d be happy to carry out further analysis and I’m happy to discuss further.
Background – business case and approval
1.

On 18 April 2012 David Sterling approved the business case submitted by Fiona Hepper. Fiona’s
covering email referred to an attached pdf form submitted to CPD as follows: “this is the standard
request for procurement advice for a DAC - which we were advised to send - and the view and approval of
CPD that this can proceed on the basis that it is not a DAC, but that a direct approach to Ofgem through a
Service Level Agreement is appropriate. This is signed at Grade 6 and Grade 5 level by CPD.”

2.

It’s clear from Fiona’s comment that CPD required this form to be completed in order for them to
advise on the DAC issue - the form itself is somewhat unhelpful in that it’s drafted on the basis that
what is being sought is approval of a Direct Award Contract but that would seem to be the way CPD
required the Division to engage with them. I attach a copy of that form and you will note that CPD
approval was given on the basis that “the conditions of Teckal can be met and an exemption can be
applied”.

EU caselaw – Teckal and Hamburg (very abbreviated summary!)
3.

Teckal was a 1998 EU case which established that EU procurement rules don’t apply to a relationship
between a contracting authority and another legal person where
(1) the contracting party exercises over the legal person concerned a control similar to that which it
exercises over its own departments and
(2) at the same time, that legal person carries out the essential part of its activities with the
controlling contracting authority.

4.

This covers situations where there is a contract with a third party that is only formally, but not
substantially independent from it. There must be no private capital involved in the third party and it
depends in both organisational and economic form on the contracting authority. This one is often
known as the ‘in-house’ exception. (Example – city council providing transport services using wholly
owned and controlled transport company).

5.

I don’t think Teckal is directly relevant to the relationship between DETI/Ofgem. However, there is
another case related to this matter which is probably more relevant and I think perhaps when CPD refer
to ‘Teckal exemption’ they are referring to the scope of that case as well. It’s the Hamburg case and it
established that contracting authorities may establish ‘horizontal co-operation’ amongst themselves
which involve the conclusion of agreements not covered by EU procurement law, if
(1) the arrangement involves only contracting authorities, no participation of private capital;
(2) the character of the agreement is that of real co-operation aimed at the joint performance of a
common task, as opposed to a normal public contract; and
(3)their cooperation is governed only by considerations relating to the public interest.

Legislative basis for Ofgem exercising DETI functions
6.

However, the CPD review seems to have been based on CPD’s premise that this would be a contractual
relationship and I am not convinced that is the case for the reasons set out below. I think the outcome
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is broadly the same in that it is correct that there should not have been any requirement for a
competition in this case but I think it’s important also to reflect on the statutory basis for the exercise of
the functions in question.
7.

Under the Energy Act 2011, DETI was given the power to make Regulations establishing a RHI scheme
which would, among other things, confer functions on DETI or NIAUR (s.113). Section 114 gives express
statutory authority for Ofgem [GEMA] and a NI authority (defined as either DETI or NIAUR)
“to enter into arrangements for GEMA to Act on behalf of the Northern Ireland authority for, on in
connection with, the carrying out of any functions that may be conferred on the Northern Ireland
authority under....any scheme...established under section 113”.
8.

In these circumstances, I would query whether DETI is contracting with Ofgem at all or there is any
‘procurement’ of goods, services or works.

9.

There is express statutory authority for DETI and Ofgem to enter into arrangements and the
‘Arrangements’ document (most recent version signed by you 1/12/15) sets out those arrangements
and the conferred and retained functions under the legislation.

10. In these circumstances surely any attempt by the Department to ‘contract out’ this work elsewhere
would be ultra vires on the basis of unauthorised sub delegation of functions? That’s why I don’t think
it’s a procurement of services, it’s the exercise by Ofgem of functions conferred by legislation on DETI,
with express legislative authority for doing so.
11. I found a Commission working paper (link below) that sets out some useful background information on
Teckal etc. As noted above, I have only taken the most cursory look at this and may have neither the full
background not the complete legislative/caselaw perspective. I’m aware that there are new Public
Contract Regulations which cover the Teckal and Hamburg ‘exemptions’ but I haven’t explored this any
further at this stage.

http://ec.europa.eu/internal_market/publicprocurement/docs/public_public_cooperation/sec2011_1169_en.pdf
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John, Stuart,
Further to conversation this morning, I had a wee look at the ‘Arrangements’ document re
duration.
In both versions I have seen – the one John signed on 1/12/15 and the version from December
2012 the duration and termination arrangements are as follows:
Arrangements to continue indefinitely until terminated by either:
(i)
written notice of at least 60 days (unless otherwise agreed) or
(ii)
if the Regulations are amended and parties haven’t been able to agree the
necessary changes to the Arrangements to reflect the amendments, then they are
deemed to be terminated from day after Regs come into operation.
The budget and charging methodology for calculating the Administration costs are expressly
stated as being subject to separate agreement between the parties.
So the Arrangements themselves don’t hinge on a set approval period or review requirements.
Wouldn’t it be fair to say though that they do have an inherent review process, in that they
envisage ongoing dialogue and engagement between the parties and indeed a formal review of
the Arrangements in the event of any legislative amendments?
Helen
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