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Kate
Many thanks for discussing the Renewable Heat Incentive (RHI) problem with me and Peter
Hutchinson yesterday.
Many thanks for also confirming our assessment there will probably be no problem with us
operating the RHI scheme in Northern Ireland on the basis of the de minimis regulation for the
projects in which the Carbon Trust has provided an interest free loan (on the basis of the de
minimis regulation) and, simultaneously, on the basis of the RHI NI decision (SA.24140) for the
remainder of projects, in which we expect there will any cumulation issues.
As we discussed, the RHI scheme is administered by Ofgem and the problem has come about
because some of these companies who have applied for support under the RHI scheme have had
their applications rejected by Ofgem, because they are receiving other State support in the form
of a interest free loan from the Carbon Trust.
Following Ofgem’s rejection of one of these applications, DETI received a formal request from
the applicant, under the dispute resolution process, that it reviews Ofgem's rejection decision.
The issue in question is whether the installation that has availed of a Carbon Trust 0% finance
loan is also eligible to receive the Northern Ireland RHI.
The issue is further complicated by the fact that applicants were previously told that the Carbon
Trust loan scheme and the RHI were compatible and also that under the GB RHI applicants can
receive both.
DETI’s assessment of the problem and proposed solution
As you will see in para 46 of the NI RHI decision, DETI had indicated to the Commission that there
would be no other ‘grant’ support for the renewable heat equipment.
There was an identical commitment in relation to the GB RHI scheme (SA.32125).
http://ec.europa.eu/competition/state_aid/cases/240943/240943_1368451_125_1.pdf
While it could be argued that the UK was excluding the possibility of specific GB ‘grants’ (see
SA.32125 para 37) and not all types of aid (including the Carbon Trust interest free loans), we
suspect that if the Commission was ever to examine this issue, they would dismiss this argument
and revert to the fact that operating aid (through the RHI scheme) is being cumulated with
investment aid (through the interest free Carbon trust loan) and assess the compatibility of this
aid with the 2008 Environmental Aid Guidelines (EAG).
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If so, then we have a two problems.
First we have a problem with para 191 of the 2008 EAG...”Aid for environmental protection must
not be cumulated with de minimis aid in respect of the same eligible costs if such cumulation
would result in an aid intensity exceeding that fixed in these Guidelines.”
In this case, we might find it very difficult to prove that cumulation would not result in an aid
intensity exceeding that determined in the EAG, as there is no aid intensity ceiling for operating
aid specified in para 109 of the EAG.
The second problem is that para 109 (b) of the EAG details that where operating aid is granted in
accordance with para 109 (a), any investment aid granted to the undertaking in question
in respect of the new plant must be deducted from production costs when determining the
amount of operating aid.
In this case, we would not want to be forced to reduce the RHI tariffs to adjust for the
investment aid being provided via the interest free Carbon Trust loans.
Therefore, a solution based on para 191 of the EAG would not be preferable.
Furthermore, even if we were to decide to go this direction, we would probably have to notify
the change to the Commission, which could result in the Commission also asking questions about
how the RHI scheme operates in GB and well as resulting in a delay in dealing with the requested
review of Ofgem’s rejection decision, which could trigger a complaint to the Commission etc.
However, when we look at how little aid is likely to be present in these Carbon Trust cases, our
assessment is that it will be well below the industrial de minimis ceiling.
Therefore, what we are proposing is that we revise the operating procedures for the RHI scheme
so that RHI aid in such de minimis cumulation cases will be provided on the basis of the de
minimis regulation.
In other words, de minimis aid from the Carbon Trust loans will be cumulated with de minimis
aid from the RHI scheme, which would meet the requirements of the de minimis regulation.
I would be happy to discuss further as necessary.
Regards
Stephen

Stephen Moore
European Support Unit
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